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LAWYERING NORMS
by Jeff Boyd, President
Professor Darryl K. Brown, Assistant Professor of Law, Washington and Lee University School of Law, recently published an article in the Ohio State Law Journal that should make us all stop for a moment and reflect on what we are doing to make the justice system work better for our clients.  It concerns the "norms" of our profession; the unwritten "rules" that we follow day-to-day in the real world. The things that we could do, but we don’t do, simply because "we don’t do that here". The things that we shouldn’t do, but do anyway, because "that’s the way it’s done".

Professor Brown uses the term "norms" to refer not only to widely observed and repeated conduct, or widely-shared values or customs, but rather rules, "which are violated only at a cost." It is his observation that these types of norms are most likely to arise among small groups who have regular, repeated interaction with each other, so that they possess both information about past behavior and future opportunities to impose sanctions or awards - in other words, among the local bar.

The question he raises is this: For whom are we working – our clients or ourselves? Whom are we trying to make comfortable when we pursue less-than-zealous advocacy – our clients or ourselves? 

Some norms are good – those which speed up the process or which reduce waste or cost. But there are bad ones, and it’s the bad ones that we need to examine. The problem is, they may be so deeply embedded in the system we don’t notice them anymore. They have become the background noise of our lives.

For example - don’t we trial lawyers vigorously defend the sanctity and importance of jury trials? Well. Professor Brown identifies as "a well-known example" the norm against jury trials. "Empirical studies and anecdotal accounts from practice confirm that jury trials are an infrequent form of case resolution, not solely for legitimate reasons, such as the parties freely reaching a plea or settlement. Jury trials are also suppressed by judges and attorneys – backed by sanctions against attorneys and litigants – who disapprove of them in certain contexts and who express that disapproval openly."

Other norms that he cites as common in state-court criminal matters: the failure of defendants to seek funds from the court for expert assistance in misdemeanor cases, under Ake v. Oklahoma (1985), 470 U.S. 68; the pressure to not file discovery motions or bills of particular in prosecutorial offices that maintain an "open file policy;" judges who discourage formal hearings on the record, certain evidence rules that are so consistently ignored that attorneys give up attempting to enforce the rules with objections so as to avoid judicial disproval; customs of ex parte discussions of cases.

And it is not Rule 11 or the threat of contempt that he says shades our behavior. The sanctions he says we fear start with verbal warnings or negative gossip or the threat of minor retributions understood but unstated. It’s the stuff that might come back to haunt you somewhere down the road: the judges that can create scheduling inconveniences, the threat of an increased sentence for defendants who lose at trial after foregoing a plea offer, the adjuster that might make you jump through a few more hoops next time if you don’t see it his way this time.

"Members of a close-knit group develop and maintain norms, whose content serves to maximize the aggregate welfare that members obtain in their work-a-day affairs with one another. Norms encourage cooperation among group members who have the option of adversarial or other non-cooperative conduct, especially a non-managerial sum context in which cooperation will yield mutual gains." 

But who realizes the gains? Who wins when we overlook our client’s rights, in order to "get along" better with insurance adjusters, opposing counsel, judges and clerks?

This is a time when lawyers and the judicial system are under attack for lack of access, lack of fairness, and what appears to many to be blatant political manipulation. What signal do we send to our clients, and through them to society, when we fall in line with norms that have the effect of making our lives easier at the expense of our client’s rights?

"Ethnographic studies of practicing lawyers find that attorneys rarely feel constrained by the rules, regulations and procedures and generally disparage the rationality, importance and efficacy of legal rules. Local judges sometimes distrust supreme court rulings due to the justices’ distance from daily trial practice. The procedural entitlements that norms supplant can seem excessive or superfluous in real-world trial settings."

Look in the mirror, and what do you see? "The fair-dealing norm drastically reconceives professional roles, from a partisan advocate serving the client’s subjective interest to a more neutral professional, helping to mediate a version of objective fairness. It shows a shift from adversarial processes to one of collegial cooperation among relative elites. Thus, it contains the risks of shifting decisions from public processes to private ones" for all the wrong reasons.

Professor Brown concludes: "attorneys have special responsibility to distinguish those instances in which norms facilitate good professional judgment and those instances in which they undermine client interests or the public justice system."  Ask not what you can do for yourself, but what you can do for your client. It is the essence of professionalism.
II.
BIG BUSINESS USES SHAM CITIZEN GROUPS TO LIMIT LEGAL LIABILITY

By Jeffrey Vinson1
More than a decade ago, the Rio Grande Valley Chamber of Commerce in Weslaco, Texas, hired a political and marketing consultant named Jon Opelt to develop a program to counter a judicial climate it deemed too pro-consumer.

The catalyst for the program was a $2.5 million jury award in September 1990 to two Mexican-American men who were illegally fired from a local sugar mill.

The verdict, the Chamber said, could have shut down the mill and put hundreds of people out of work.  It didn't.  The mill settled the case, but the Chamber labeled it "lawsuit abuse" anyway and used the case to rally support for its agenda to limit people's rights to hold corporations accountable.  That effort - initially funded by the Chamber, corporations doing business in the valley and the local medical association - spawned the first Citizens Against Lawsuit Abuse group (Weslaco CALA).  The Weslaco CALA launched its first campaign in January 1991, leasing five billboards along the busiest road in the Rio Grande Valley with such messages as, "Lawsuit Abuse:  Guess Who Picks Up the Tab?  You Do."

In the years that followed, groups with similar names and missions sprang up across the country.  But these groups, ostensibly formed and operated by local citizens, are not what they seem.  A recent investigation by Public Citizen and the Center for Justice and Democracy has found that they are part of a national, corporate-backed network of front groups that receive substantial financial and strategic assistance from the tobacco industry and some of America's biggest corporations.

Typically called Citizens Against Lawsuit Abuse (CALA), Lawsuit Abuse Watch or Stop Lawsuit Abuse (collectively referred to as "CALAs"), these groups masquerade as grassroots groups spontaneously manifesting citizen anger.  They aim to incite public scorn for the legal system and pave the way for enactment of laws immunizing corporations from liability for actions that harm consumers.

The report, THE CALA FILES:  The Secret Campaign by Big Tobacco and Other Major Industries to Take Away Your Rights, is co-authored by investigative journalist Carl Deal and Joanne Doroshow.  Doroshow, a former Public Citizen lawyer who has represented consumer interests on civil justice issues since 1986, is executive director of the Center for Justice & Democracy (formerly Citizens for Corporate Accountability & Individual Rights).

"The CALA report unmasks funding by self-serving mega-corporations that secretly spawned a national network of fake citizens organizations," said Public Citizens President Joan Claybrook.

The authors drew from the cache of newly released tobacco industry papers uncovered in connection with state lawsuits against the five major tobacco companies.  They also reviewed other public documents and interviewed lobbyists, elected officials and paid consultants.

"This report shows how large corporations seeking to reduce their liability to consumers created and bankrolled the CALA campaign to manipulate the media, the legislative process, the electoral process and the American public," Doroshow said.

Since the 1980s, insurance companies, manufacturers of dangerous products and chemicals, the tobacco industry and other major industries have waged a relentless nationwide campaign to restrict the legal rights of citizens.

Among the report's key findings:

• Since 1991, advocates of weakening citizen legal rights have set up dozens of tax-exempt groups in at least 18 states (currently there are 27 active groups) to plant their spurious "lawsuit abuse" message in the media and the public consciousness, and to influence legislation, the judiciary and jurors.  These groups claim to speak for average Americans and represent themselves as grassroots citizen groups determined to protect consumer interests.  But their tax filings and funding sources indicate that they in fact represent major corporations and industries seeking to escape liability.

• A huge cache of documents made public in the late 1990s during state litigation against the tobacco industry reveals that Big Tobacco spent millions of dollars annually supporting the American Tort Reform Association (ATRA), its grassroots lobbying firm, APCO & Associates, state CALAs and activities to weaken tort laws in many states.  ATRA and APCO supply the CALA groups with strategic guidance, media training and pre-produced radio, television and print advertising and billboards designed for maximum media exposure and legislative impact.

•  Some CALAs, such as one in Louisiana, were virtually created by the tobacco industry.  Tobacco money has gone directly to ATRA, APCO and state organizations and been indirectly funneled to the cause through trade associations, lobbyists and law firms, such as the Washington, D.C. firm of Covington & Burling.  In the late 1980s, Big Tobacco's efforts were instrumental in the passage of legislation immunizing the industry against products liability claims in a number of states.

• The CALA blueprint was honed in South Texas in the early 1990s.  Texas Gov. George W. Bush, who raised more than $4 million in his gubernatorial races from Texas groups seeking anti-consumer changes to the tort system, has been one of the Texas CALA's most prominent champions.

• A principal focus of CALA groups since the mid-1990s has been to ensure the election of pro-industry state judges and the defeat of judges who typically support plaintiff's verdicts or have voted to strike down state tort law restrictions as unconstitutional.

The report also provides a detailed review of CALA activities and documents from 16 states:  Alabama, California, Illinois, Indiana, Minnesota, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, New Jersey, Ohio, Oklahoma, Oregon, Texas and West Virginia.

Big Tobacco's Role

Perhaps no industry has been a more covert funder of CALAs than the tobacco industry.

In 1989, the tobacco industry held a planning conference at a West Virginia resort to establish an agenda informally known within the industry as "The Tort Reform Project."  Among the tasks assigned to the project were coalition building, public relations and grassroots organizing.  Tobacco companies - Brown & Williamson, Philip Morris and R.J. Reynolds, among others - shared most of the costs for the project.  By 1995, Big Tobacco's Tort Reform Project had grown into a sophisticated $15 million-a-year campaign.

In 1992, the Louisiana legislature considered bills that would have permitted punitive damages in all civil actions and eviscerated a 1988 products liability statute that protected tobacco companies.  The tobacco industry mobilized to stop these bills.  After consulting with national and local industries and its lobbyists in the state, the Tobacco Institute laid out plans to help set up and fund the Louisiana CALA.

While in its first two years of operation Louisiana CALA may not have taken tobacco money directly, much of its funding was provided by another closely related group, Louisianans for Lawsuit Reform, which did.  The groups succeeded in defeating the legislation, and the tobacco industry secretly took credit for its defeat.

Philip Morris Vice President Craig Fuller reported to his supervisors in an internal memo, "On tort reform issues, the coalition Philip Morris helped organize - Louisiana Citizens Against Lawsuit Abuse - led the effort to defeat all trial lawyer-advocated tort proposals in the 1992 regular session of the Louisiana legislature."

The tobacco industry funded CALAs in several states, including Michigan and Mississippi.  Documents show that Michigan Voters Against Lawsuit Abuse received substantial contributions from the industry's Tort Reform Project.  In Mississippi, documents show that RJR, which committed to paying a 35 percent share of the Tort Reform Project budget, along poured more than $100,000 into Mississippians for a Fair Legal System in 1993.

"These so-called 'citizens' groups are extensions corporate funders pushing at all levels to deny Americans access to the courtroom and to create a legal environment that shields corporate wrongdoers from accountability", said, Frank Clemente, director of Public Citizen's Congress Watch.

III.
RECENT COURT DECISIONS BREATHE NEW LIFE INTO THE PRACTICE OF PERSONAL INJURY AND WRONGFUL DEATH LAW
By Robert W. Kerpsack, Esq.2
Our constant struggle to obtain full, fair and just compensation for our personal injury and wrongful death clients has become somewhat less challenging thanks, in part, to a series of recent decisions by the Ohio Supreme Court relating to un/underinsured motorist coverage.  In Scott-Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St. 3d 660, 710 N.E.2d 1116, it was held that employees are entitled to un/underinsured motorist benefits under their employers’ automobile insurance policies.  In Bagnoli v. Northbrook Prop. & Cas. Ins. Co. (1999), 86 Ohio St. 314, 715 N.E.2d 125, the Court held that an employee need not be in the scope and course of employment or operating a business vehicle in order to be covered under an employer’s un/underinsured motorist policy.  In Ezawa v. Yasuda Fire & Marine (1999), 86 Ohio St. 3d. 557, 713 N.E.2d 430, the Court held that resident relatives of employees’ households are also covered under the employers’ un/underinsured motorist policies.  Following this line of authority, the Franklin County Court of Appeals held recently in Tate v. Pirnat (Oct. 14, 2000), Franklin App. No. 98AP-1189, unreported, that a fraternity member is covered under the fraternity’s un/underinsured motorist policy.

At first, the impact of the above decisions was thought to be negligible in situations where employers reject un/underinsured motorist coverage.  On December 27, 2000, however, the Ohio Supreme Court released its decision in Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445.  In Linko, it was held that a valid offer of un/underinsured motorist coverage must contain the following:


1.
A written description of the coverage;


2.
A written disclosure of the premium for the coverage;


3.
A written statement of the coverage limits; and


4.
The name of each named insured under the policy.

The Linko court also held that a valid rejection of un/underinsured motorist coverage must contain the following:

1.
The signature of each named insured under the policy; and


2.
A written authorization by each subsidiary company for the parent corporation to reject un/underinsured motorist coverage on behalf of the subsidiary.

Finally, the Linko court held that any insured (not just the named insured) has standing to challenge the validity of the un/underinsured motorist coverage offer and rejection.

Pursuant to the Linko decision, probably none of the standard forms that automobile insurers use to obtain express offers and rejections of un/underinsured motorist coverage comply with Ohio’s uninsured motorist statute.  As a practical matter, virtually every rejection/selection of lesser un/underinsured motorist coverage in Ohio prior to September 3, 1997 (the effective date of H.B. 261) is probably invalid!  Even after H.B. 261, the Linko decision may still provide sufficient rebuttal to overcome the new statutory presumption that a rejection of un/underinsured motorist coverage is valid.

As always, automobile insurers are free to amend their policies to avoid undesirable results (i.e. paying unexpected claims).  However, the Ohio Supreme Court’s decision in Wolfe v. Wolfe (2000), 88 Ohio St. 3d 246, 725 N.E.2d 261, may preclude amending policies purchased or renewed prior to September 21, 2000 (the effective date of S.B. 267, which supercedes Wolfe).   In Wolfe, the Ohio Supreme Court held that R.C. 3937.31(A) provides a two-year coverage guarantee period during which an automobile insurance policy cannot be altered.  In any event, it is presently unclear how the Wolfe decision will affect the ability of insurers to amend policies to preclude un/underinsured motorist benefits to the employees of corporate insureds.

The ability to uncover additional un/underinsured motorist benefits by operation of law may provide an opportunity to reopen some personal injury and wrongful death cases that were settled for clearly inadequate policy limits disbursements.  Generally speaking, standard policy restrictions, including subrogation, other insurance clauses, anti-stacking clauses and prompt notice requirements, will not apply to un/underinsured motorist coverage that is provided by operation of law.  Consequently, many of the arguments traditionally employed to defeat un/underinsured motorist claims will fail in such cases.

At least for now, it appears that sources of adequate un/underinsured motorist coverage may be available to those who need it most—the catastrophically injured and the aggrieved.   Nonetheless, there will be no end to trial lawyers’ constant struggle to obtain adequate compensation for personal injury and wrongful death clients.  The tortured legislative history of Ohio’s Uninsured Motorist Statute is a testament to the challenge that we face. 

Visit the “Home” of the Franklin County Trial Lawyers Association at www.fctla.org
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IV.
OPENING STATEMENT WAS NEVER SO BEAUTIFUL 

        
By Timothy J. Boone, Esq.3
The Question:

I prepare my opening statement well in advance of trial, but it never seems to come off as well as I plan it.  What am I doing wrong?

Well the first thing to do is forget what you learned or heard about using those worn out analogies like:

“The opening statement is like a road map.  It will set you on the proper course and let you know where the trial is going and where it will end”.  Now I suppose this is appropriate if you also intend to sit on a chair and pantomime driving a car at the same time; but make sure you also close the door firmly, adjust the mirror and signal right turns properly with the left arm in a precise ninety degree bend at the elbow.  Otherwise, you will be scored poorly.  (Just kidding!)

Or - I suppose you could stand in front of the jury box with a poker face and say, “Opening statement is like the cover to the box of a jigsaw puzzle.  It is intended to show you what the puzzle will look like when all the pieces are put together”.  Of course if your case is so disorganized that it feels likes a jigsaw puzzle with half of the pieces missing and you would rather not be there at all, then perhaps this is an apt description.  

You could also start every sentence with a slight clearing of the throat like Paul Newman in The Verdict (circa 1982), stare at the floor, put one hand in your front pocket and your other hand partially covering your face, shuffle your feet a lot and shift back and forth to clearly demonstrate that you can’t stand still, and then mumble between your fingers, “May it please this honorable court, learned opposing counsel, and ladies and gentleman of the jury, the evidence will show that . . . “  For this style to be most effective, make sure you start every sentence in opening with “the evidence will show”.

And by all means, the most thrilling way to catch the jurors’ attention is to firmly plant yourself behind those large courtroom monoliths (otherwise known as podiums), both hands on the top outside rails, glasses slid down to the end of your nose, head tiled down in a studied position, and then read the opening statement in a monotonic voice.  Cheers will abound at the end of that opening statement!

So given these examples of what not to do -

The Answer:  Don’t read it – let them feel it!

Use Props:

David Ball, a nationally recognized jury and trial consultant with a background in theater, says that just like the medical profession which has the rule – “First, do no harm”, the trial lawyer also has a similar rule – “First, do no boredom.”
21st century jurors are accustomed to receiving information in a multifaceted entertaining audio-visual context in thirty-second time frames.  If they don’t’ get it or it does not quickly catch their eye, they “click” the changer to something else.  The problem (as the jury sees it) is that there is no “changer” supplied in the court room.  We may not like this, but it is the reality of a modern trial.  What other explanation is there for a third of the jurors falling asleep during the trial, another third having a “glazed” look on their faces and the remaining third acting as if they don’t care.  We bore them to death.  So – let’s not.

This may take a bit of cooperation from the court and even opposing counsel, but the first thing to do is to use as many different demonstrative aids, exhibits and materials as possible.  I could never understand why the court would allow us to show props and exhibits to the jury during trial, but restrict the use during opening.  This doesn’t make sense.  However, the trial court always has the discretion not to allow the jury to see an exhibit or chart.  So long as the prop, exhibit, demonstrative aid and chart is admissible or useable (and will be admitted or used during trial), it should be allowed to be shown during opening statement.  See, M. Farid Edwards, M.D. v. Grant Anesthesia Associates, Inc. (Dec. 29, 2000), No. 99AP-1364, 10th District Court of Appeals of Ohio, Franklin County.  The best way to handle this is to obtain stipulations to these props from opposing counsel or file a motion in limine before trial requesting the court authority to use these devises during opening.

Tell a Story:

We all like stories.  We have heard stories since our mothers and teachers read to us as children.  We receive news via stories and even many commercials today are done in a story format.  So why not opening statement.  As long as you can say silently to yourself before each statement the words “the evidence will show”, then the statement will qualify.  

However, you can’t tell a story with conviction, unless you live it yourself!  So the first stage in telling a great story is – live that story in some way.  Go to the place where the collision occurred, or to the plant where the explosion took place, or to the grave sight with the widow of the husband who died in the plane wreck.  Go experience the pain first hand.  Let your senses open up to the reality of the event.  You cannot convincingly tell a story about Egypt if you have never seen, touched and smelled the pyramids.

Secondly, tell the story in present tense (not past tense).  Our brains process information differently when we hear information in the present tense.  We allow ourselves to be uninvolved and distant when we hear a story in past tense.   That is just the opposite effect we want to have on the jury.  Try saying:

“Now let me take you back to a wintry bleak Ohio morning on February 16th two years ago.  We are in a Chevy Blazer going west on Route 161 just entering Franklin County.  Jayne Smith is driving her children to pre-school.  Jenny, the three year old, is just finishing a hand full of Cheerios, and Martha, age 5, is finger drawing on the frosty window pane.  Both children are properly secured in the backseat.  Suddenly, as they crest a small hill a driver of a pickup truck without looking speeds out of a driveway from the left.  The pickup strikes the front left portion of the Blazer.  Jayne looses control and is forced off the road and into the ditch.  Their vehicle rolls over and lands with the driver door pinned shut against a tree.  For an instant, when her head slams against the door pillar Jayne losses consciousness.  When she awakens she hears no children chattering - only deathly silence.”

 Compare the effectiveness of the above to:

“On February 16, 1999, Jayne Smith was driving her two children to pre-school. Jayne was driving westbound on Route 161 and had just crossed into Franklin County when a Ford pickup truck driven by John Mansfield suddenly emerged from a driveway and struck Jayne’s Chevy Blazer.  The resulting collision caused Jayne to loose control of her vehicle, she went off the road, rolled over in the ditch and landed with the driver door pinned shut up against a tree.  As the Blazer rolled over her head was slammed against the door pillar and Jayne lost consciousness.  When she awoke, she heard only chilling silence.”

The first is “story telling” – the second is just a “report”.  Notice how much more compelling and “alive” the same story sounds when given in the “present tense”.  But make sure you tell only what happened.  Leave out any side issues that only explain.

It is important to slowly dwell on (and allow it to sink into the memory of the jury) each of the important points of opening.  Spend some time with each point and be deliberate.  Also, make sure there is an “action” word in each sentence, but only one action word per sentence.

The Outline:

A great opening statement has eight parts: 

(1) The Grabber

(2) The Rules

(3) The Story

(4) The Immediate Harm

(5) Why we are here

(6) Explain what should have been done

(7) Undermine the opposition

(8) Tell them what to decide

The jury will take the first three to five minutes of opening statement to categorize you and decide how willing they are to follow and trust you.  Do not lecture.  Do not waste time introducing yourself.  Do not make any unsupported assertions during this critical time.  Do not tell them what to think or what to do at this early stage.  They are not ready for: “This is a case about a careless driver who did not watch where he was going.”  To the jury - this is unfounded, and sets the wrong tone.  Instead you need a “grabber”.  

Before the jury can hear you, you have to get their attention.  So say something important – pause – let this sink in, and then move on.  Example – “Do you know what happens when a pickup truck full of concrete blocks hits the side of an another vehicle?”, or “There are 221 steps to a properly performed laproscopic gall bladder removal.  When one of those steps are shortcut - what do you think happens?”, or “A carpenter learns early that he measures twice and cuts once.  Don’t you think a surgeon should do the same?”  Then create a transition statement to the “rule” – e.g., “That’s what we will be dealing with for the remainder of this week, but first let’s talk about the rule of life governing this case.”

Next, tell the jury the “rule” they are to apply to the case.  This should not be the pure “law”, but instead it should a guidepost from life by which the jury can follow your case.  It should take less than 30 seconds to explain and be easily understood.  For example, “When you hurt someone, and its your fault, you are responsible for the injuries.”  Or, “When you enter the main roadway from your driveway, you must make sure there is no other traffic coming.”  This statement must ring true to the jury under all circumstances.

Then tell your story of “what the other side did”.  Tell the jury early in your presentation who was wrong, but tell it in the present tense to make it come alive.  Don’t explain why and this is no place for value judgments; just let the facts tell the story of what happened in narrative simplicity.

Then tell the immediate harm which occurred as a result of this wrong.  This should be short and sweet.  The jury needs to see immediately that there was a resulting harm from the wrong.  Once they accept this, then the other injuries that manifest themselves later will be more easily accepted.

Next explain who we are suing and why.  E.g., “So we brought this lawsuit against John Mansfield, because he was the driver of the truck who sped out onto Route 161 before he knew all the traffic had passed.”

Then, in a sentence if possible, explain what the other party should have done – e.g., “The Defendant should have rolled down his window and listened for traffic, and had he just stepped on the running board and looked over the cab of his truck, he could have verified that no traffic was coming, but he didn’t do either of those things.  Yet he knew how dangerous it was to exit his driveway unto Route 161.”

Every case has some “wart”, that is, some unsightly part that we know the defense will try to capitalize on.  But if we beat them to the punch, even early in the case, it will minimize its effect.  Don’t give credit to the opposition; just show the fact in a slightly different light.  As an example, suppose that you have a client who missed some of the physical therapy sessions, and the defense wants to suggest that this delayed recovery.  Then say, “Before we came to court Mrs. Smith had to find out whether missing any of her appointments with the physical therapist delayed her treatment progress.  Here’s what we found out – We spoke to Dr. Springer and he said that her recovery came along just as planned.  Though in a perfect world, not made up of humans, no one misses PT sessions, but in real life it happens on occasion.  In Mrs. Smith’s case, it had no affect at all on and did not delay her recovery.”  You must supply support for this “wart” immediately.  That way even if it is raised by the defense in their opening you have already preconditioned the jury with a reasonable explanation.

Lastly, tell the jury what you expect from them at the end of the case.  Tell them the proper decision they are to make and the amount of the recovery sought.  There is no advantage in hiding the number until closing.  If you have prepared the jury during opening for the amount you intend to request, they will be on the lookout during trial for the rational basis to support the dollar amount.  

So there you have it!  Like an overture to a orchestral selection, the “opening statement” can introduce the jury to each important fact of your entire case.  Don’t rely upon clichés, when you can make the events come alive.  A jury trial is an event – it happens in the present (at least to the jury).  So use every available tool to help them experience what occurred.  And of course – don’t read it, let the jury feel it!

V.
THE “USUAL SUSPECTS”

To better keep you informed of the status of various personal injury cases tried to a verdict in Franklin County, the FCTLA will periodically report in summary form certain statistics which may be helpful to its members relating to the use of certain well known medical defense experts during the trial.  You may find this information of some assistance for future cross-examination purposes.

The following information was culled from the February 2001 edition of the Columbus Bar Association's Bar Briefs, Courthouse Beat, that reported on five (5) personal injury cases that were litigated to verdict in Franklin County Common Pleas Court.  All five cases had defense "expert" medical witnesses. 

February’s Reported Cases:

Walter Hauser, M.D. - 3 cases 

Joseph Schlonsky, M.D. - 1 cases 

Gerald Steiman, M.D. - 1 case 

Year-To-Date:

Joseph Schlonsky, M.D. - 5 cases

Walter Hauser, M.D. - 4 cases

Gerald Steiman, M.D. - 1 case

No Defense Medical Witness - 1 case 

The total reported personal injury cases year-to-date with “expert” medical witnesses are ten (10).  We will keep you informed of this count as the year progresses.

By the way, Walter Hauser did not pass his specialty board examination the first time around.  You might want to ask him about this too.

PRIVATE 

VI.
FCTLA COMMITTEE REPORTS
Negligence Law Committee Report

By Glen R. Pritchard, Esq., Chair

Prompt Notice Requirement

As a result of recent decisions, uninsured motorist coverage may be available in some unexpected places, such as policies issued to the claimant's employer. However, because the availability of the coverage was not immediately recognized, there may be a delay between the time of the accident and the first notification to the carrier of a potential claim. As a result, the insurer may deny coverage based upon the policy's "prompt notice" requirement.

An insurer may not escape liability based upon the insured's failure to give prompt notice unless the insurer was prejudiced by the delay. However, the Ohio Supreme Court recently held that prejudice may be presumed when the delay is unreasonable. Ormet Primary Aluminum Corp. v. Employers Ins. of Wasau (2000), 88 Ohio St.3d 292.  Indeed, the Franklin County Court of Appeals held that a delay of three years was unreasonable giving rise to a presumption of prejudice. TGI Ins. Co. v. OK Freightways, Inc. (Dec. 21, 2000), Franklin App. No. 00-AP350, unreported. However, the TGI Ins. case may provide some guidance in rebutting this presumption.

In TGI Ins., OK Freightways was sued as a result of injury caused by one of its drivers. However, OK Freightways failed to notify its liability insurer, TGI, of the claim until three years after the accident.  As a result, TGI denied liability coverage for the accident.  The Franklin County Court of Appeals held that the three year delay was unreasonable as a matter of law, but held that OK Freightways had successfully rebutted the presumption of prejudice. Significantly, TGI's attorney admitted that his defense had not been prejudiced by the delay. Additionally, the Court rejected TIG’s contention that it was prejudiced because it would never know what information they might have ascertained had timely notice been provided. The Court found that a showing of prejudice requires proof of more specific harm such as the death of a key witness.

Ohio Supreme Court to Consider Stacking of UDM Coverages
On December 6, 2000, the Ohio Supreme Court agreed to consider Wallace v. Balint (June 8, 2000), Cuyahoga App. No. 75953, unreported, Sup. Ct. No. 00-1572. In Wallace, Wallace was killed in an automobile collision caused by a tortfeasor who was covered by a policy issued by State Farm with liability insurance limits in the amount of $25,000 per person up to $50,000 per accident. State Farm also issued eight policies covering Wallace and/or members of his family. The plaintiff argued that coverage under the eight policies could be aggregated (stacked) and that coverage was available up to the “per accident” limit of liability.

The Cuyahoga County Court of Appeals noted that the State Farm policy contained unambiguous anti-stacking language, and therefore, held that the plaintiff could not stack the policies. However, without much explanation, the court held:

At the very least, decedent's parents, James. P. Wallace, Sr. and Wanda Wallace, were entitled to the "each accident" limits of one of the four insurance policies they purchased from State Farm. Pursuant to R.C. 2125.02(A)(1), both parents of the decedent are presumed to have suffered separate damages. The trial court erred in granting summary judgment and limiting appellants, recovery to the "per person" limits of one of their policies.

Both parties appealed, and the Ohio Supreme Court granted jurisdiction to consider the stacking issue as well as whether the wrongful death beneficiaries are limited to the per person limit of liability.

* * * * * * * * * *

Criminal Law Committee Report

By Richard A Cline, Esq., Chair

Special Thanks to Dennis Day, Esquire, for his review of cases on behalf of the committee.
No Expectation of Privacy in

Area Requiring Ladder to Access
In State v. Rackham, Franklin County No. 00AP-531, February 8, 2001, a CI informed police that Rackham operated a "chop shop" for stolen motorcycles out of a storage facility.  By subpoena police found out which storage unit Rackham rented, and then rented an adjacent unit.  While in the police unit the officers noted a 17-inch gap between the dividing wall and the ceiling.  By using a ladder, the police were able to look over the wall, through the gap, and into Rackham's storage unit.  The later placed a camera in the gap and filmed Rackham and others in their operation.  At trial Rackham moved to suppress, alleging a 4th amendment violation.  Held:  No reasonable expectation of privacy, since the 17-inch gap was apparent.  Suppression denied. 

Gov't Appeal of Suppression Order Granted

In State v. Michael Turner, Franklin County No. 00AP-248 (December 21, 2000) the State appealed the trial court's order granting a motion to suppress.  OSHP Trooper stopped defendant after observing improper right turn.  Upon approach, usual signs of intoxication noted, and DUI arrest resulted.  Defendant moved to suppress on the basis that Trooper had no reasonable basis to stop car.  Trial Court agreed, citing State v. Geisler (Aug. 30, 1985), Warren App. NO. CA85-02-003, holding that a "slightly flawed right turn was not in and of itself enough to reasonably suspect that the driver" was DUI.  Appeals Court distinguished right to stop and investigate from probable cause to believe DUI.  Held:  Suppression order vacated.

"Other Acts" Evidence of Prior Domestic Violence Charge Not Basis For Reversal: Curative Instruction

In State v. Travis D. Hill, Franklin County No. 00AP-452 (February 27, 2001) the defendant was charged with domestic violence, assault and resisting arrest.  Ultimately the Court dismissed the domestic violence and assault charges, however the resisting arrest charge went to trial.  The arresting officer testified regarding fact that defendant's wife told police that she had to call police in the past due to defendant's violent behavior.  On cross-examination, police officer "volunteered" same statement in response to question regarding instant arrest.  

Trial Court struck testimony of officer and issued curative instruction which specifically informed the jury that prior DV charge was dismissed.  Held:  Jury is presumed to follow instruction to disregard testimony.  Error cured, conviction upheld.

Murder Conviction Upheld Despite Irrelevant "Other Act" Evidence

In State v. Sealey, Franklin County No. 99AP-1405 & 00AP-1079 (December 12, 2000) the defendant was convicted by jury on one count of murder and three counts of felonious assault, all with gun specs.  Police were allowed to testify over objection that drug paraphernalia was observed in apartments where crimes occurred, including crack pipes and roach clips.  Officer also testified that he had made arrests inside and outside those apartments for drug activity, and that large volumes of people traffic inside and outside of them.  The State offered no evidence to show that the murder was drug related.  Also, the Police testified to alleged gang affiliation, without showing any nexus between that and the crimes alleged.

While not proper under Rule 404B, here the evidence was overwhelming.  Conviction upheld.

Search Warrant Struck Down

In State v. McNamee, Franklin County No. 99AP-302 (November 9, 2000) the Court suppressed evidence obtained pursuant to a warrant issued by the Franklin County Municipal Court.  Upon close examination of the affidavit in support of the search warrant, the Court found there was no evidence at all to suggest that the evidence sought by the search warrant (drugs) would be found at the location to be searched.  Evidence suppressed.

The Court also rejected the State's argument that a good faith exception should be found.  Here, the affidavit was "so lacking in indicia of probable cause as to render official belief in its validity entirely unreasonable."

Resisting Arrest Held Strict Liability Offense

In State v. Harbuck, Franklin County No. 99AP-1420 (November 30, 2000) the Court held that resisting arrest by force is a strict liability offense.  Therefore, defendant's requests for mistake of fact and specific intent were properly denied.  Held:  Conviction affirmed.

15 Second Stay in Basement Insufficient Proof of Intent to Commit Theft

In State v. Hillman, Franklin County No. 00AP-729, 00AP-756 (February 22, 2001) the defendant was charged with two counts of burglary arising out of a single incident where he broke out a window to the basement of his victim's house, apparently entered the basement for about 15 seconds or so, then emerged without taking anything, and fled.  Police responding to 911 stop defendant within 10 minutes, show up at the scene, defendant identified.  State indicted for burglary under 2911.12(A)(2) and 2911.12(A)(4).  Violation of 2911.(A)(2) is an F-2, while violation of 2911.12(A)(4) is an F-4.  2911.12(A)(2) requires proof of intent to commit theft offense.  Jury convicted on both.  Held: Evidence that defendant was inside property for 15 seconds, left of his own accord, and took nothing is insufficient to prove intent to commit theft offense.  Conviction on 2911.12(A)(2) reversed.

Court Refuses Instruction on Jury Nullification

In State v. Jackson, Franklin County No. 00AP-183 (February 20, 2001) the defendant was charged with six counts of rape of a minor child.  First trial ended in mistrial.  Second trial ended in conviction for two counts of rape.  Defendant appealed, raising 22 assignments of error, including the fact that Judge refused instruction of Jury nullification.  In rather mild language, Court stated:  "While we recognize that a jury may render a verdict at odds with the evidence or the law" the trial court is not required to inform the jury about jury nullification.  Apparently, it is OK for a Jury to engage in Jury Nullification, but you have no right to tell them that it's OK.

Defendant's Right to Rebut Evidence Hampered: New Trial Ordered

In State v. Allison, Franklin County No. 99AP-1375, the defendant was convicted of various counts of robbery and burglary.  Identity was only issue at trial.  State's witnesses testified that offender had little or no chest hair and no visible tattoos or scars.  Defense presented witnesses that defendant had a hairy chest, a noticeable tattoo on left side, and several scars.  Defense then sought to display shirtless defendant to jury, which trial court refused.  Held:  since scars, tattoos and "hairy chest" are basically immutable, trial court erred in prohibiting the display.  Remand for new trial.

Jury Instructions:  Accident Instruction, Lesser Included Required by Facts

In State v. Kroesen, Franklin County NO. 00AP-48 (November 16, 2000) the defendant, drunk and on cocaine, argued with friend.  Knife is pulled and they struggle, ultimately friend is stabbed several times.  Defendant testified he did not know how stabbing occurred; he pulled knife merely to defend himself against perceived threat from friend.  Court refused accident instruction and refused to instruct on assault or negligent assault as lesser included of felonious assault.  Held:  While Defendant's story was not compelling, jury might have believed it.  If jury did believe the story, they could find accident or acquit on felonious assault.  Error not to give requested instructions.  Remand for new trial.

"Sexual Predator" Label OK Based Solely on Child Victim

In State v. William Keen, Franklin County No. 00AP-662 (December 26, 2000) the defendant pled guilty to stipulated lesser included offense of gross sexual imposition.  The plea was an Alford plea, and the victim was defendant's three year old niece.  Based on the age difference (defendant was 34 years old) the Court found that it was likely that defendant would re-offend, and thus found defendant to be a sexual predator. Held:  Very young age of child, vast age difference and incest all were sufficient to support sexual predator finding.

* * * * * * * * * *

Worker’s Compensation Committee Report

By Matt Cincione, Esq., Chair

Psychiatric Condition Without Physical Injury 

Is Compensable Under 4123.01C (1).

Bailey v. Republic Engineered Steels, Inc.  (2001), 91 Ohio St. 3d 38. 

Decided February 7, 2001. 

SYLLABUS OF THE COURT: A psychiatric condition of an employee arising from a compensable injury or an occupational disease suffered by a third party is compensable under R. C. 4123.01C(1).

Mr. Bailey was operating a tow motor when he accidentally ran over and killed a coworker. He suffered no physical injury but did seek treatment for severe depression. At issue was whether or not the definition of a worker’s compensation injury allowed Mr. Bailey to participate in worker’s compensation benefits.  Ohio Revised Code §4123.01(C)(1) defines “injury”, as follows: 

“…includes any injury, whether caused by external accidental means or accidental in character and result, received in the course of, and arising out of, the injured employee’s employment. ‘Injury’, does not include:

“(1) Psychiatric conditions except where the conditions have arisen from an injury or occupational disease”.   

The Supreme Court of Ohio concluded that the legislature’s intent was to allow compensation in cases where an employee suffers a mental injury caused by a coworker’s physical injury. The holding seems to be very specific to the facts.  It does not open the door for the emotional injuries suffered by a worker without physical injury to himself or a coworker. 

[NOTE:  There are no reports of Domestic Relations or Probate Committees for this Quarterly Comment.]

VIII.
ANNOUNCEMENTS and EVENTS

A.
Revised FCTLA Website
If you have not recently visited the website of the Franklin county Trial Lawyers at www.fctla.org you are missing out on many exciting and useful changes.

First you will notice a newly organized format and background, along with a ”members only” section.  Contact the office of the FCTLA (614-228-1017) and verify your membership to receive your logon name and password.

The Members Only section includes: direct access to Glen’s World, the special domain of Glen Pritchard who always has the latest and greatest decisions, motion and information to supplement your daily civil trial practice; a listing of all submissions to the Motion’s Bank managed and available through member David Bressman (with your contributions); verdicts reports for the last two years in Franklin County; message bulletin board; and soon the full text access to the FCTLA Deposition Bank.

The Law Links section provides members and the general public with access to a wealth of useful websites.  This area keeps growing each month, so if you have a favorite website, please inform the webmaster and it will be added.  The “links”, include:  OATL, ATLA, Columbus Police, local and federal courts, Findlaw, Lawguru, National Law Journal, Ohio Lawyers Weekly, Ohio Supreme Court and law catalogs, just to name a few.

Also you can view the web version of the current Quarterly Comment by clicking on the “QC” in the middle of the home page, or view past issues by clicking on “Q.C. Back Issues”.

Stay tuned for exciting new features to be added during the coming months.  So please visit regularly.  It’s one of your tools to a successful practice!

B.
Coming FCTLA Events
Don’t miss out on the Dinner meetings scheduled for March 27th and April 24th.  

Mark you calendar now for the Tuesday, March 27th when Steve Bahls, the Dean of the Capital University Law School, will be our guest speaker at the Athletic Club, and Tuesday, April 24th, when we hold our annual Court Personnel Reception (place to be announced).

Also, the annual membership meeting will be held at the Athletic Club at 12:00 noon on Tuesday, May 22nd.  Ohio Supreme Court Justice Evelyn Lundberg Stratton will be our quest speaker for this always sold out event.

C.
FCTLA Board Seeking Your Comments
After considerable thought, your FCTLA Board decided to hold the 2000-2001 events at The Athletic Club.  Does this location meet with your personal needs?  If so, why? If not, why not?  Where would you like the FCTLA to meet? 

The FCTLA is considering holding next year’s meetings at the Confluence Restaurant.  What do you think of that?  Send your comments about these and other concerns and issues relating to the FCTLA to Bill Mann, Mitchell, Allen, Catalano & Boda, 490 South High Street, Columbus, Ohio 43215, or via e-mail at: mannlaw99@aol.com.  Bill will share your comments with the Board.

CONTRIBUTORS:

TJB’s Trial Tips











� These are but a few of the highlights from recent cases in the Tenth District Court of Appeals in Franklin County.  There are numerous other criminal court decisions listed and available in the March 14, 2001 Report of the Criminal Law Committee, a copy of which can be requested directly from the FCTLA office.  





1 This article was written by Jeffrey Vinson and was published in the Nov/Dec 2000 issue of Public Citizen News.  It is reprinted with the permission of Public Citizen, 1600 20th Street, NW, Washington, D.C. 20009.  To become a member of Public Citizen, please call (202) 588-1000.





2 Columbus trial lawyer Bob Kerpsack is the principal shareholder in the law firm of ROBERT W. KERPSACK CO., L.P.A.  The firm’s practice is limited to personal injury, wrongful death, medical negligence, products liability, and insurance coverage disputes.  Bob is board certified as a Civil Trial Advocate by the National Board of Trial Advocacy.  He is the immediate past elected chairperson of the Insurance Law Section of the Association of Trial Lawyers of America, and he is a past chairperson of the Insurance Law Section of the Ohio Academy of Trial Lawyers.  He currently serves on the Academy’s Executive Board and Board of Trustees as the Tenth District Representative. 





3 Timothy J. Boone has been a trial lawyer for twenty-three years and has been an Adjunct Professor of law at Capital University Law School since 1991 teaching courses in basic Trial Advocacy skills and Advanced Trial Advocacy [The Art of Persuasion].  He is frequently called upon to make presentations throughout the state on trial related topics for the Ohio State Bar CLE Institute, the Ohio Academy of Trial Lawyers, National Business Institute, Inc., and the Columbus Bar Association.  He is co-author of “The Essential Techniques Involved in a Jury Trial” (NBI, 1996).  If you have a question you would like answered in the next issue of Quarterly Comment, send it via e-mail to: �HYPERLINK "mailto:cowboy@ameritech.net"��cowboy@ameritech.net�. 








